UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
JULI E ANN SI GFRI D
Debt or . BKY 4-93- 3552

VEMORANDUM ORDER CONDI TI ONALLY
DENYI NG CONFI RVATI ON OF CHAPTER
13 PLAN

At M nneapolis, Mnnesota, Decenber 3, 1993.

The above-entitled matter came on for hearing before the
undersi gned on the 4th day of Novenmber, 1993, on Norwest Bank
M nnesota's ("Norwest") objection to confirmation of chapter 13
pl an and notion for relief fromstay. Appearances were as foll ows:
Robert Kugler and Nauni Manty for Norwest; Roderick Hale for debtor
Julie Ann Sigfrid ("Debtor"); and Stephen Creasey for the chapter
13 trustee.

FACTS

1. Norwest is a secured creditor of Debtor pursuant to a
Conbi ned Consuner Note and Security Agreenent in the anount of
$6. 500. 00 and dated March 5, 1991. As collateral for this debt,
Debt or granted Norwest a security interest in a 1989 Ford Probe
whi ch has been properly perfected.

2. Debt or defaulted on her |oan paynments to Norwest. On
June 1, 1993, Norwest returned Debtor's paynents for the nonths of
April and May in the anmount of $535.74 and accelerated the entire
debt of $5,732.04.

3. On June 14, 1993, Debtor filed a petition for relief
under chapter 13 of the Bankruptcy Code.

4. On June 29, 1993, Debtor filed a chapter 13 plan that
provi ded for paynents of $89.00 per nonth. Norwest and ot her
secured creditors were to be paid outside the plan. Debtor filed
a nodified plan ("Plan") on Cctober 12, 1993. The terns of the
Pl an are: $440.00 for the first 12 nonths; $480.00 for nonths 13-
48; and $505.00 for nonths 49-60. The Plan contenpl ates the
payment of $18,700.00 in secured cl ains.

5. Debt or has been married to Chris Sigfrid ("Chris") for
ei ght years and they have three children. Chris has not joined
Debtor in filing a chapter 13 petition

6. Debt or is unenpl oyed and renai ns at hone taking care of
the children. Debtor's schedules indicate that Debtor has no
nonthly incone, but that Chris' nonthly incone is $3,372.00.

7. Debtor intends to fund the Plan solely from paynents from
Chris. In an affidavit filed with the court, Debtor insists that
she is the only nenber of the famly paying the bills listed on her
schedul es. According to Debtor, Chris gives her sufficient noney
to pay these debts.

8. Chris also states in his affidavit that "I can assure the
Court that I will be providing her sufficient funds to pay for her
chapter 13." Apparently Chris will fund the Plan fromhis incone

he receives frombeing sel f-enployed. However, neither the
affidavits of Debtor or Chris, nor the Debtor's schedul es, indicate
where, how or in what |ine of business Chris is self-enployed. The
only available information is that Chris is self-enployed and has



a nonthly incone of $3,372.00.

7. Thus far, Debtor is current in her Plan and has paid the
chapter 13 trustee $880. 00.
8. Nor west now objects to the confirmation of the Plan and

seeks relief fromthe stay so it may exercise its state court
renedies with respect to its interest in the Ford Probe. Norwest
argues that Debtor is ineligible for chapter 13 relief since she is
not "an individual with regular incone" as required by section
109(e) of the Bankruptcy Code. Therefore, asserts Norwest, the
plan is not confirnmable and Norwest should be entitled to relief
fromthe automatic stay.

DI SCUSSI ON
Pursuant to section 109(e), only an "individual with regular
income"” is eligible for relief under chapter 13. The phrase
"individual with regular incone" is defined as an "individual whose
income is sufficiently stable and regular to enabl e such individua
to make paynents under a plan under chapter 13 of this title, other

than a stockbroker or a commodity broker."™ 11 U . S.C. Section
101(30). Courts have recogni zed that Congress intended a |libera
interpretation of "regular incone.” See In re Ellenburg, 89 B.R

258, 260 (Bankr. N.D. Ga. 1988); Cohen v. Werner (In re Cohen), 13
B.R 350, 356 (Bankr. E.D. N. Y. 1981). The test for regular incone
is not the type or source of incone, but rather its regularity and
stability. 1In re Varian, 91 B.R 653, 654 (Bankr. D. Conn. 1988);
In re Canpbell, 38 B.R 193, 195 (Bankr. E.D. N Y. 1984).

Ceneral ly, certain non-traditional income sources can qualify
as sufficiently regular and stable to support a plan. See, e.g.

Bi bb County Dep't of Family & Children Services v. Hope (In re
Hamond), 729 F.2d 1391, 1393 (11th Cr. 1984) (finding that AFDC
paynments constitute regular incone); Inre Cole, 3 B.R 346, 348-49
(Bankr. S.D. W Va. 1980) (holding that odd jobs such as carpentry
and "junkin'" are regular incone). Further, contributions from
famly menbers may amount to regul ar income. See, e.g., Rowe v.
Connors (In re Rowe), 110 B.R 712, 717-18 (Bankr. E. D. Pa. 1990)
(determ ning that paynments from son were stable and regul ar); but
see In re Cregut, 69 B.R 21, 22-23 (Bankr. D. Ariz. 1986)
(characterizing monthly paynments fromfather to son as gifts and
not inconme); In re Canpbell, 38 B.R at 196 (providing that

gratui tous paynents fromfamly nmenbers generally are not incone
unl ess uni que circunstances exist).

Many deci si ons have al so addressed whether income froma
spouse constitutes regular income. It is well-settled that an
unenpl oyed spouse may rely on a codebtor's incone to fund a plan
See, e.g., Inre MLeroy, 106 B.R 147, 148-49 (Bankr. WD. Tenn
1989) (noting that |anguage of Sectionl09(e) clearly allows such).
Further, an enpl oyed spouse has been allowed to supplant his or her
income with income of a nondebtor spouse. See, e.g., Inre
El l enburg, 89 B.R at 260 (allow ng debtor who received $500 per
nmont h from husband for bookkeeping services to file a plan); In re
Cohen, 13 B.R at 356-57 (determ ning that a sal esman could help
fund spouse's plan who worked as a secretary).

Only two reported cases, however, address the narrow i ssue
presented here: whether an unenpl oyed debtor is eligible under
Section 109(e) when the debtor seeks funding of a plan solely by
paynments of a nondebtor spouse.

In re Gestring, 91 B.R 870 (Bankr. E.D. M. 1988) involved an
unenpl oyed wi fe who sought to fund her plan through her husband, a
chiropractor and al so a debtor in a separate chapter 13 filed
m nutes after the debtor filed her petition. |In holding that the



debt or was not eligible under Section 109(e), the court sinply
pointed to the fact that she had many joint obligations with her
husband and that she had no incone. 1d. at 871. The court failed
to anal yze why i ncone from a nondebtor spouse did not constitute
regul ar inconme. This decision, however, may have been infl uenced
by the two spouses attenpt to bypass the chapter 13 debt
[imtation.

The court in In re Varian, 91 B.R 653 (Bankr. D. Conn. 1988)
arrived at the opposite result. The debtor in Varian had
previ ously been separated from her husband, and during the
separation, she incurred debts. Soon thereafter, the couple
reconcil ed and the wi fe sought to di scharge those debts under
chapter 13. |d. at 655. The nondebtor husband comitted $230 per
month to the plan. In confirmng the plan, the court found it
significant that, under state |law, the husband was liable for the
debts incurred during the separation. 1d. at 654-55.

Additionally, legislative history favored a liberal construction of
regul ar incone. Id. at 654.

Apparently there is no consensus as to whether an unenpl oyed
debtor may fund a plan from paynments by a nondebtor spouse. \What
is unique in this situation is that, unlike other circunstances
where rel atives or the governnent are supporting the debtor, a
nondebt or spouse may file a joint petition in bankruptcy. See 11
U S.C. SectionSection 109(e); 302. Wen this occurs, both spouses
must fully disclose their financial conditions. Wen a nmarried
debtor files individually, however, the nondebtor spouse is saved
this requirement. This is because the debtor is funding the plan
Yet when a nondebtor spouse is funding the plan, the nondebtor, for
all essential purposes, is acting as a chapter 13 debtor but is
escapi ng the disclosure requirenments. (FN1)

This distinction, however, should not preclude a nondebt or
spouse from funding the debtors plan. "Regular income"” should be
liberally construed. Yet this is not to say that any funding
constitutes regular income. When the debtor is unenpl oyed, the
debt or nust establish that the source of the paynent, or the
nondebt or spouse's incone, is sufficiently stable and regul ar
This is a question of fact that nust be decided on a case-by-case
basi s.

It nust therefore be determ ned whether Chris' incone is
sufficiently stable and regular to fund Debtor's chapter 13 plan
Nor west addressed this issue at the hearing and Debtor had anpl e
opportunity to respond. Debtor also submtted affidavits from both
Debtor and Chris.

The record is devoid of any informati on concerning the source
of Chris' incone. The affidavits indicate that Chris is self-
enpl oyed and that he gives Debtor "sufficient funds" every nonth to
pay bills. Debtor's schedules further show that Chris' incone is
$3,372.00 per month. But that is all. The record fails to
i ndicate the nature of Chris' self-enploynent, how often he works,
where he works, or what his liabilities are. Wthout this
information it is virtually inpossible to determ ne whether his
i ncome is stable and regul ar

Debtor points to the fact that she has nade two paynents under
the Plan as dispositive of this issue. This alone is not
sufficient evidence that Chris' income is stable and regular. And
any probative effect this may have is countered by the reality that
Debt or was unable to make two car paynments prepetition -- when
Chris was al so providing Debtor with noney.

Based on the evidence presented so far, Debtor is ineligible
for chapter 13 relief. This determination is supported by the



Canpbel | decision. 1In recognizing that contributions by fanmly
menbers normally do not constitute regular incone, the court
considered three factors when it allowed a sister and daughter to
fund a plan: 1) the daughter was jointly liable on the debt; 2) the
daughter was a dependent of the debtor, and thus had an interest in
the success of the plan; and 3) the relative' s paynents of
attorney's fees denonstrated a willingness to assist the debtor
Canmpbel I, 38 B.R at 196. The court then articul ated:

"However, none of these factors is a substitute for

direct evidence of the actual assent of these parties to

assune this responsibility. . . . Accordingly, the court
- approves confirmati on subject to the subm ssion by
the contributing relatives . . . of affidavits

denonstrating both their commtment to and their ability

to fund debtor's Chapter 13 Plan."

Id. (enmphasis added). See also Cohen, 13 B.R at 356 (husband
testified at hearing regarding his willingness and ability to fund
t he pl an).

In the present case | do not doubt Chris' willingness to fund
Debtor's plan. | do, however, find the record deficient concerning
Chris' ability to do so

Finally, Debtor argues that she is an eligible chapter 13
debtor since Chris is jointly liable for the debt to Norwest
pursuant to Mnn. Stat. Section 519.05.(FN2) It is arguabl e whether
the Ford Probe is a "necessary household article"” and is an issue
I choose not to decide, for if Chris is jointly liable, the result
under Section 109(e) would be the sane. Liability only indicates
the incentive to fund a plan, not the ability. The issue in this
case is whether Debtor, or Chris, has the ability to make the
paynments, not who will be liable if Debtor fails.

CONCLUSI ON
Based upon the evidence presented so far, Debtor is ineligible
for chapter 13 relief. Because the record is so deficient

concerning the stability and regularity of Chris' incone, | am
inclined to allow Debtor the opportunity to present evidence on the
eligibility issue. Until this issue is resolved, | amunable to

address Norwest's motion for relief from stay.
ACCORDI NGLY, | T IS HEREBY ORDERED THAT:

1. The confirmation of Debtor's Plan dated Cctober 16, 1993
i s CONDI TI ONALLY DEN ED

2. The parties are to set for an evidentiary hearing the
i ssue of whether the inconme to fund the Plan is stable and regul ar
and;

3. Norwest's notion for relief fromstay with respect to its
(FN1) If the nondebtor spouse is jointly liable on debts that

are being adm nistered in the bankruptcy proceedi ng, that spouse is
gai ning the benefits of the discharge and the codebtor stay.

(FN2) The sections provides in part: "Were husband and wife
are living together, they shall be jointly and severally liable for
all necessary household articles and supplies furnished to and used
by the famly.” Mnn Stat. Section 519.03 (1992).



